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HAS A FEDERAL JUDGE JURISDICTION BY INJUNCTION 
TO RESTRAIN A STATE OR ITS OFFICERS FROM PROS- 
ECUTING; ONE OF ITS CITIZENS FOR A CRIMINAL VIO- 
LATION OF ITS LAWS, THE VALIDITY OF WHICH IS 
NOT QUESTIONED? 



Permit me to call attention to 'a ruling, made by a Circuit Judge of the 
United States, which I believe will prove of interest to the profession. 

On the 5th day of October, 1893, Paul Hutchinson's administrator, 
a citizen of the State of Iowa, filed his bill in the Circuit Court of the 
United States for the Western District of Virginia against the Wythe- 
ville Insurance and Banking Company, alleging that the defendant 
was insolvent and asking for the appointment of a receiver. A re- 
ceiver was appointed, and on the 18th of the same month a number of 
creditors of the defendant corporation filed petitions to be made parties 
to said suit, and charging mismanagement and fraud on the part of 
the officers of the company, and praying for an account. 

The court ordered an account, and in the following April the com- 
missioner returned his report, in which he reported, among other things, 
as follows: "Your commissioner is of the opinion that H. G. Wadley 
[the President of the company] is guilty of actual and constructive 
fraud, and that he holds in trust for the defendant company and its 
creditors $196,342.24." 

On the 16th of May, 1894, the grand jury of Wythe county found 
"a true bill" against H. G. Wadley for a felony committed by him 
in embezzling the assets of the company. 

The accused appeared in court on the same day, and, after a num- 
ber of dilatory pleas and motions interposed by his counsel had been 
overruled, pleaded ' ' not guilty, ' ' and was admitted to bail in the sum 
of ten thousand dollars. 

A few days after the indictment was found, the attorney for the 
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Commonwealth for Wythe county went before the Circuit Court of the 
United States, and, on his motion, an order was entered directing the 
clerk of said court and the said receiver to obey any subpoena duces 
tecum issued from the County Court of Wythe county in the case of 
the Commonwealth v. H. G. Wadley. 

On the 25th of May, 1894, the creditors of the said company filed 
a supplemental and cross bill in the case of Paul Hutchinson's Adm'r 
v. the Wytheville Insurance and Banking Company, making H. G. 
Wadley and his wife and others defendants, and praying that the said 
Wadley be held personally liable for the moneys of the company in 
his hands, and that fraudulent conveyances made by him to his wife 
be set aside and declared null and void. 

On the 8th of June, 1894, H. G. Wadley, without notice, obtained 
from Judge Goff an injunction restraining J. L. Gleaves, attorney for 
the Commonwealth of Wythe county, the creditors of the Wytheville 
Insurance and Banking Company and their attorneys and agents, and 
all other persons, from further prosecuting Wadley on the said indict- 
ment; and injoining the clerk of the Circuit Court of the United 
States, and the said receiver, from using or allowing any other persons 
to use any of the books, papers, vouchers, etc. , of the said company as 
-evidence on the trial of the indictment against Wadley, until the 
further order of court. 

The allegations of the bill of injunction are substantially as follows: 

1. That the Circuit Court of the United States had jurisdiction of 
the suit of Hutchinson's Adm'r v. Wytlieville Insurance and Banking 
Company and of the parties thereto. 

2. That H. G. Wadley was examined as a witness by the commis- 
sioner who took the account in said cause. 

3. That the creditors of the company had filed an amended and 
supplemental bill and made Wadley a party thereto, with a view of 
obtaining a personal decree against him for moneys of the company 
alleged to be in his hands. 

4. That the creditors had submitted an offer of compromise to Wad- 
ley, accompanied by a threat of criminal prosecution. 

5. That, after the compromise was declined, the creditors procured 
the indictment on the evidence of Wadley' s deposition, taken before 
the commissioner on the report of the commissioner; and upon the 
evidence of counsel for creditors; and upon no other evidence. 

6. That this was in violation of section 860 of the Revised Statutes 
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and of the Constitution of Virginia; that the creditors, by misuse and 
abuse of the grand jury of Wythe county in putting on foot a criminal 
prosecution, seek by use of said prosecution to terrorize and intimidate 
Wadley into the payment of the debts of said creditors. 

7. That the creditors seek to procure relief against Wadley in said 
criminal prosecution by a promiscuous search among the books and 
papers of the said Wadley as president of said company. 

8. That the Federal Court having first acquired jurisdiction of the 
creditors of the company and of Wadley, "together with the very 
rights and matters now in issue in said criminal prosecution," an in- 
junction should be awarded. 

9. That the prosecution of Wadley is malicious and conducted for 
the purpose of embarrassing and ' ' liandicapping ' ' the said Wadley in 
the conduct of his civil suit, and irreparable injury will result unless 
an injunction is awarded. 

The attorney for the Commonwealth and the creditors answered the 
bill and denied all the allegations thereof. 

The attorney for the Commonwealth in his answer says that he alone 
is responsible for the indictment and the prosecution of Wadley, and 
that the creditors have no control over it. That said prosecution is 
being conducted solely by the State of Virginia ; and that the trial will 
be conducted fairly, and all the rights of the accused under the Con- 
stitution and laws of the United States will be fully protected. 

The creditors admit that after the indictment was found, at the 
request of the Commonwealth's attorney, they employed counsel to 
assist him in the prosecution ; but deny that they set said prosecution on 
foot, or that they ever made any threats as to prosecuting Wadley in 
the event he declined their proposition of compromise. 

Depositions were taken to be read upon the hearing of the motion to 
dissolve the injunction, and the evidence was directed exclusively to an 
effort to show that the grand jury acted improperly in finding, and the 
creditors and their counsel in procuring the indictment. 

Space will not permit a full synopsis of the evidence, but the only 
allegation of the bill sustained by the proof was, that at the request of 
a grand juror, the attorney for the Commonwealth allowed a copy of 
the deposition of Wadley, taken before the commissioner of the United 
States Court, to be taken into the grand-jury room, and there portions 
of it were read to the jury. 

On the 27th of August, 1894, the motion to dissolve the injunction 
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was argued before Judge Goffat Abingdon, but he withheld his decision 
for more than five months, or until the 31st of January, 1895, when 
he rendered his opinion, and entered a decree refusing to dissolve the 
injunction. 

In the meantime, the criminal prosecution had been continued in 
the County Court from month to month. 

The Judge, in the conclusion of the opinion rendered by him, uses 
this language : ' ' For these reasons mentioned, I shall sustain the plain- 
tiff' s bill, and continue in force the restraining order heretofore granted. 
Other questions interesting in character and of great general importance 
are raised by the plaintiff and discussed by the counsel, but I do not 
find that their consideration is essential to the disposition of this case, 
and, therefore, I cannot now allude to them. I will pass a decree 
directing that, as the equity jurisdiction of this court first attached to 
both the parties and subject-matter involved in this litigation, it will be 
improper to use the pleadings, books and papers filed herein, or any of 
them, or copies thereof, in any proceeding, criminal or civil, in any 
other court against any party to this suit while it is pending in, and it 
is in adjudication by, this court; and an injunction may issue restrain- 
ing such use, and injoining all of the parties hereto, including their 
attorneys, clerks, and agents, either directly or indirectly, and the 
attorney for the State of Wythe county, Virginia, from all further 
prosecution on the indictment now pending in the County Court of said 
county in the name of the Commonwealth of Virginia against H. G. 
Wadley, in which he is charged with the embezzlement of the funds of 
the Wytheville Insurance and Banking Company, until the final hear- 
ing shall have been had, and disposition made of the said case of Paul 
Hutchinson's Adm'r. v. The Wytheville Insurance and Banking Com- 
pany et ah., and the petitions, supplemental and cross bill filed therein; 
and until the further order of this court." 

In his opinion the learned Judge asserts the doctrine broadly and 
without qualification that where a Circuit Court of the United States 
acquires jurisdiction over the affairs of an insolvent corporation, and 
over its officers and creditors, no officer of the corporation can be prose- 
cuted in a State court, without the consent of the Federal court, for 
embezzling the assets of the company, until the affairs of the corpora- 
tion are wound up, and the civil suit in the United States Court is 
finally disposed of. 

It is denied that the Circuit Court first had jurisdiction over Wadley, 
because he was indicted on the 16th of May, and pleaded to the indict- 
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ment on the 17th, and was not made a party to the civil proceedings 
in the United States Court until several days or a week later. But 
admit that Wadley wa3 a party to the proceedings in the United States 
Court before his indictment was found a true bill, it cannot be con- 
tended that the attorney for the Commonwealth of Wythe county, or 
the State of Virginia, were parties in that court; and the United States 
Court had no legal grounds for assuming jurisdiction over them. They 
were not before that court, and it had no jurisdiction over them; and 
yet they are injoined from prosecuting a criminal in the State court. 

The rule of law laid down by Judge Goff to support his position is in 
these words: "The court, first obtaining jurisdiction of the subject 
matter and the parties, has the right to retain exclusive control of the 
subject-matter and of the parties until it shall have finally disposed of 
' the questions submitted.' " 

It is not denied that this general statement correctly lays down the 
law, but the question arises in the case, what are the questions submit- 
ted to the Circuit Court of the United States by the pleading and pro- 
ceedings in the case of Hutchinson's Adm'rv. Wytheville Insurance and 
Banking Company f Does Judge Goff" claim that the civil proceedings 
instituted in his court to wind up the affairs of an insolvent company, 
and to fix the civil liabilities of its president, submits to that court the 
question of the criminal liability of the president of the company for a 
violation of the penal laws of the State of Virginia f 

It will not be contended that a court, having civil jurisdiction over 
the person and property of a litigant, can draw to itself jurisdiction 
over criminal acts committed by that litigant, in his dealings with the 
property, before the court acquired such civil jurisdiction. 

If the question of Wadley' s crime in embezzling the assets of the 
company is submitted to the Circuit Court, why would not his liability 
for arson be submitted, if he had feloniously destroyed the property by 
fire ; or for burglary, if he had broken in and stolen the property in 
the night time ; or for murder, if he had killed a man while committing 
the burglary ? The question of his civil liability might, in any of the 
supposed cases, be interwoven with his criminal responsibility. 

The civil questions submitted to the Circuit Court are wholly different 
from the questions raised in the criminal prosecution. They have no 
similarity, and the pleadings in the two cases are unlike and wholly 
unconnected. 

It is submitted with great deference, that the learned Judge had no 
jurisdiction to grant the injunction for several good and sufficient reasons. 
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1. Because it restrains proceedings in a State court in violation of 
section 720 of the Revised Statutes, which expressly prohibits Federal 
courts from injoining proceedings in a State court. This statute, which 
has been in force for more than one hundred years, has been construed 
and commented on by the Supreme Court in many cases. See Diggs 
v. Kieth, 6 Cranch 179; 7 Howard 625; 10 Wallace 273; 91 U. S. 
254; 96 U. S. 340; 141 U. S. 89. Also 45 Fed. Reporter 283; 36 
Fed. Reporter 513. 

In United States v. Collier, 6 Blatchford 362, the court says: "Sec- 
tion 720 means that the United States Court shall not in any manner 
stay proceedings in a State court. The term proceedings, include all 
steps taken by a State court, or its officers, under its process from be- 
ginning to end, until final process of execution." 

To injoin the attorney for the Commonwealth from prosecuting an 
indictment found by the grand jury of his county is certainly to injoin 
proceedings in a State court; for the State court can only prosecute 
crimes through the agency of the law officers of the county. 

Judge Goff contends, however, that section 720 has no application to 
this case: "because that section is to be construed with section 716, 
which gives power to the courts of the United States to issue all orders 
necessary to the exercise of their respective jurisdictions. If the United 
States courts have first obtained jurisdiction of a case, it can then 
always take such action as may be required to maintain its action and 
enforce its decrees, and, under such circumstances, section 720 of the 
Revised Statutes is not applicable." 

The authorities cited by the learned Judge to sustain his position 
are French, Trustee, v. Hay, 20 Wall. 250; Dietzsch v. Huidekoper, 
103 U. S. 494; Sharon v. Terry, 36 Fed. Rep. 365; Bowdoin College 
v. Merritt et ah, 59 Fed. Rep. 6. 

Want of space prevents a review of these cases, but it will appear 
from an examination that the injunctions were granted where the 
parties were seeking to enforce in the State courts a judgment or decree 
which had been annulled and declared void by the United States 
Court, and that the proceeding by injunction was merely an ancillary 
proceeding directed against the parties who, in contempt of the Federal 
courts, were seeking to set its authority at defiance. The principle on 
which these cases proceed is well set out in the opinion of Justice Wood 
in the case supra, 103 U. S., in these words: "The suit upon the bond 
was therefore but an attempt to enforce a pretended judgment of the 
State court rendered in a cause over which it had no jurisdiction, but 
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which, had been transferred to and decided by the United States Grcuit 
Court. The bill in this case was therefore ancillary to the replevin 
suit and was in substance a proceeding in the Federal court to enforce 
its own judgment. A court of the United States is not prevented from 
enforcing its own judgment by the statute which forbids it to grant an 
injunction to stay proceedings in a State court." 

It is submitted, these cases are no authority for the action of Judge 
Goff in granting the injunction in the case in hand. The criminal 
prosecution is not a subsequent action which will divest or impair the 
jurisdiction or action of the Circuit Court in the civil suit. It seeks 
in no way to interfere with the judgments, decrees, or orders of the 
Circuit Court, or to meddle in any way with the questions of civil 
right pending before that tribnnal. 

It is naively suggested in the bill of Wadley, that, if he be per- 
mitted to be prosecuted, he will be " handicapped" in the defense of 
the civil action against him. 

1. It is respectfully submitted, that this is a novel reason for injoining 
the prosecution of a felon, and that no judicial tribunal should be in- 
fluenced by any such considerations. 

2. The injunction should not have been granted, because it is a suit 
against the State of Virginia, and in violation of the 11th amendment 
to the Constitution of the United States, which denies to the courts of 
the United States jurisdiction of any suit in law or equity commenced 
or prosecuted against one of the United States by citizens of another 
State, or by citizens or subject? of any foreign State. 

It is true the State of Virginia is not made a party by name to the 
bill of injunction, but it is now well settled that, "whether a State is 
the actual party defendant in a suit within the meaning of the 11th 
amendment of the Constitution of the United States, is to be deter- 
mined by a consideration of the nature of the case as presented by the 
whole record, and not in any case by a reference to the nominal party 
on the record. That amendment must be held to cover not only States 
by name, but those against its officers, agents, and representatives, 
while the State, though not named, is the real party against which the 
relief is asked, and the judgment will operate." See In Re Ayres, 
123 U. S. 443, 496 to 500. 

The 11th amendment has been construed by the Supreme Court of 
the United States in many cases, among which are Osborn v. U. S. 
Bank, reported in 9 Wheat. 738; Davis v. Gray, 16 Wall 203; Cun- 
ningham v. Macon and Brunswick R. R. Co., 109 U. S. 446; Board of 
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Liquidation v. McComb, 92 TJ. S. 531; Louisiana v. Jumel, 107 U. S. 
711; Antoni v. Greenhoiv, 107 U. S. 769; Pleasants v. Greenhow, 114 
U. S. 269; Haygood v. Southern, 117 TJ. S. 52; Pennoyer v. McCon- 
naughy, 140 U. S. 1 ; and In Re Ayers, 123 U. S. 443. 

Want of space forbids a synopsis of these cases, but In Re Ayers 
will suffice to show that the bill filed by Wadley is a suit against the 
State of Virginia. 

In that case a bill was filed' against the Attorney-General of Vir- 
ginia and against a number of attorneys for the Commonwealth in 
that State restraining them from bringing and prosecuting suits in the 
name of and for the use of the State under the Act of the General As- 
sembly of 1887, against taxpayers reported delinquent, but who had 
tendered to the tax-receiver the coupons. 

These officers disregarded the restraining order of the Circuit Court 
of the United States, and were committed to jail for contempt of the 
court. They sued out writs of habeas corpus and were brought before 
the Supreme Court. 

The first question raised and discussed was, whether the suit was in 
violation of the 11th amendment to the Constitution of the United 
States. It was contended, that the State was not a party by name and 
therefore not a party at all. 

To sustain this position, counsel relied upon Osborn v. Bank of U. S., 
9 Wheat., and Davis v. Gray, 16 Wall. ; but the court, after a full re- 
view of all the authorities, overruled so much of these cases as held 
that the State had to be a party by name, and on page 492 the court 
uses this language : " It is therefore not conclusive of the principal 
question in this case, that the State of Virginia is not named as a 
party defendant. Whether it is the actual party, in the sense of the 
prohibition of the Constitution, must be determined by a consideration 
of the nature of the case as presented on the whole record." 

The court then proceeds to discuss the question whether the suit in 
equity in the Circuit Court prohibiting the Attorney- General and others 
from bringing suits, was in effect a suit against the State of Virginia, 
and, after a full and exhaustive discussion of the law and a review of 
all the authorities, held: 

First. That the suit to injoin the law officers of the State of Vir- 
ginia from prosecuting suits against taxpayers, who had tendered 
coupons, was a suit against the State and could not be maintained, al- 
though the law under which said officers were proceeding was uncon- 
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stitutional. But it was further held that this decision did not militate 
against the principle — 

1. That individuals who, under color of an unconstitutional State 
law, are guilty of trespass, may be sued, and such suit is not a suit 
against a State. 

2. That officers acting in their official capacity may be directed or 
arrested in their official action by injunction or mandamus where the 
act to be done is purely ministerial, in the performance or omission of 
which the plaintiff has a legal interest. 

Tried by these rules and principles, as laid down and expounded by 
the Supreme Court, the bill in this case of Wadley against J. L. 
Gleaves, attorney for the Commonwealth and others, not only injoins 
proceedings in a State court of Virginia, but it is a suit against the 
State of Virginia, and violates the 11th amendment. 

The State of Virginia is not made a party by name, but an officer 
of the State is made a party. The suit is brought against the Com- 
monwealth's attorney for Wythe county as representing the State's 
action in conducting her prosecution against a man indicted by a grand 
jury in a State court for the violation of the criminal laws of that 
State. 

There is no pretext that the attorney for the Commonwealth is act- 
ing under a void or unconstitutional law, or that he is individually 
liable as for a wrong or for a trespass. He is acting under a valid and 
constitutional Act of the General Assembly of Virginia, which makes 
it a felony for any officer of a corporation "to use, conceal, appro- 
priate or embezzle funds received by him by virtue of his office, trust 
or employment." 

The attorney for the Commonwealth, in conducting a criminal pros- 
ecution for the State, acts in a judicial or executive, and not in a 
mere ministerial, capacity. He has large discretionary powers. He 
can enter nolle prosequi in any indictment pending in his court. He 
can advise the jury to return a verdict of "not guilty." He can 
shape the form of the indictment to suit his own views of the law and 
of the evidence. 

In Re Ayers, 123 U. S., it was made the duty of the Common- 
wealth's attorney to prosecute motions in the name of the Common- 
wealth against taxpayers who had tendered coupons in payment of 
taxes due the State. This law was admitted to be unconstitutional, 
and the Circuit Court of the United States, acting under the decision 
of the Supreme Court in the coupon cases, held that her State officers, 
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acting under an unconstitutional law, may be restrained from the per- 
formance of a purely ministerial act. It was argued that the attorneys 
for the Commonwealth were ministerial officers; and that the suit was 
not brought to control the discretion of an executive officer of the 
State. 

The court did not, in terms, pass upon that question, but it was 
necessarily involved in the decision rendered and in the reasoning of 
the court. 

The court, on page 497, uses this language: "The relief sought is 
against the defendants, not in their individual, but in their representa- 
tive, capacity as officers of the State of Virginia. The acts sought to be 
restrained are the bringing of suits by the State of Virginia in its own 
name and for its own use. If the State had been made a defendant 
to this bill by name, charged according to the allegations it now con- 
tains, supposing that such a suit could be maintained, it would have 
been subjected to the jurisdiction of the court by process served upon 
its Governor and Attorney-General, according to the precedents in such 
cases. New Jersey v. New York, 5 Peters 284, 288, 290; Kentucky v. 
Dmnison, 24 How. 66, 96, 97; Rule 5 of 1884, 108 U. S. 574. If 
a decree could have been rendered injoining the State from bringing 
suits against the taxpayers, it would have operated upon the State only 
through its officers, who by law were required to represent it in bring- 
ing such suits, viz. : the present defendants, its Attorney-General and 
the Commonwealth's attorneys for the several counties. For the breach 
of such an injunction, these officers would be amenable to the court as 
proceeding in contempt of its authority, and would be liable for pun- 
ishment therefor by attachment and imprisonment. 

' ' The nature of the case, as supposed, is identical with that of the 
case as actually presented in the bill, with the single exception that 
the State is not named as a defendant. How else can the State be for- 
bidden by judicial process to bring actions in its name, except by con- 
straining the conduct of its officers, its attorneys and its agents ? And 
if such officers, attorneys and agents are personally subjected to the 
process of the court, so as to forbid their acting in its behalf, how can 
it be said that the State itself is not subjected to the jurisdiction of the 
court as an actual and real defendant ? ' ' 

The court then discusses the cases of Osboni v. U. S. Bank and 
Davis v. -Gray, and states the ground for jurisdiction in such cases 
thus: "The vital principle in all such cases is that the defendants, 
though professing to act as officers of the State, are threatening a vio- 
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lation of the personal or property rights of the complainants, for 
which they are personally and individually liable." See pages 500, 
507. 

It is not contended that there is any personal liability on the part of 
J. L. Gleaves for. the acts of the attorney for the Commonwealth of 
Wythe coimty in prosecuting H. G. Wadley, and, as was said by the 
court in the concluding sentences of the opinion of Justice Mathews In 
Re Ayern: "In contradistinction to these classess of cases, for the 
reasons given, we adjudge the suit of Cooper and others v. Marye and 
others, in which the injunctions were granted against the present peti- 
tioners, to be in substance and in law, a suit against the State of 
Virginia. It is therefore within the prohibition of the 11th amend- 
ment to the Constitution. By the terms of that provision it is a case 
to which the judicial power of the United States does not extend. 
The Circuit Court was without jurisdiction to entertain it. All the 
proceedings in the exercise of the jurisdiction which it assumed are 
null and void. The orders forbidding the petitioners to bring suits, 
for bringing which they were adjudged in contempt of its authority, it 
had no power to make. The orders adjudging them in contempt were 
equally void, and their imprisonment is without authority of law. It 
is therefore ordered that the petitioners be discharged." 

As to what constitutes ministerial, and what judicial or executive, 
acts, see Mississippi v. Johnson, 4 Wall., p. 475; Gain-es v. Thompson, 
7 Wall. 347; Noble v. Union River Logging Railroad Co., 147 U. S., 
p. 165; New Orleans v. Payne, 147 U. S., pp. 261, 664; The Secre- 
tary v. McGannahan, 9 Wall. 298; Litchfield v. Register, 9 Wall. 575. 

But there is another point which is conclusive of this case, if all 
others be contra. 

The bill in this case is solely for the purpose of injoining a criminal 
proceeding, and it is well settled by all the authorities, both English 
and American, that no court of equity, Federal or State, has authority 
to do this in any criminal or quasi criminal proceeding. 

The opinion of the Supreme Court In Re Saivyer, 124 U. S. 209, is 
all the authority necessary to sustain this proposition. The authorities, 
English and American, are there cited and the following, among 
other points, were decided: 

1. Under the Constitution and laws of the United States the dis- 
tinction between common law and equity, as existing in England at 
the time of the separation of the two countries, has been maintained, 
although both jurisdictions are vested in the same courts. 
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2. The office and jurisdiction of a court of equity, unless enlarged 
by express statute, are limited to the protection of the rights of prop- 
erty. It has no jurisdiction over the prosecution, the punishment, or 
the pardon of crimes or misdemeanors, or over the appointment or re- 
moval of public officers. To assume such a jurisdiction, or to sustain 
a bill in equity to restrain or relieve against proceedings for the pun- 
ishment of offences, or for the removal of public officers, is to invade 
the domain of the courts of common law, or of the executive and ad- 
ministrative department of the government. 

3. From long before the Declaration of Independence it has been 
settled in England that a bill to stay criminal proceedings is not within 
the jurisdiction of the Court of Chancery, whether these proceedings 
are by indictment or by summary process. 

4. The modern decisions in England by eminent equity judges con- 
cur in holding that a court of chancery has no power to restrain crim- 
inal proceedings, unless they are instituted by a party to a suit already 
pending before it, and to try the "same right" that is in issue there. 

In Re Sawyer the matter of law suggested for the interference of the 
Circuit Court was the same as in the case I am discussing, viz. : ' ' That 
no person can be deprived of life, liberty, or property, without due 
process of law, ' ' etc. 

It has again and again been held, that this provision applies to the 
United States only, and not to laws and proceedings under the laws of 
a State. See on page 219. 

The case of Suess v. Noble, 31 Fed. Rep. 855, is in point. 

Suess was selling beer in original packages. The State was pro- 
ceeding against him under the law to have hi3 place of business de- 
clared a nuisance and abated. The case was removed to the United 
States Court, and an injunction was granted by that court to restrain 
civil proceedings in the State court. 

Suess alleged that the defendants were prosecuting him before a Jus- 
tice of the Peace for every sale of beer and imposing heavy fines, and 
were threatening to imprison him. That he had appealed to the Su- 
preme Court on the question of the constitutionality of the State law 
prohibiting selling of beer in original packages. He asked for an in- 
junction to restrain the parties from prosecuting the suits before a Jus- 
tice of the Peace, but the injunction was refused on the ground "That 
no power exists in any court of equity to interfere by injunction with 
the prosecution and punishment of crimes and offepces in the courts of 
the common law." 
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The case of Helmsburg v. Myers, 45 Fed. Rep. 283, is a strong 
case. The plaintiff was selling liquor in original packages, and the 
attorney for the Commonwealth presented a petition to the State judge 
to have the plaintiff's place declared a nuisance. A temporary injunc- 
tion was awarded by the State Court, and the place was ordered to be 
closed. Helmsburg then applied to a Judge of the Circuit Court of 
the United States for an injunction, alleging that the Commonwealth's 
attorney threatened to institute other suits and to commit him for con- 
tempt, and prosecute him criminally. The plaintiff relied on the fact 
that the State law was unconstitutional and void. The United States 
Court, however, held that the bill was bad on these grounds: 

(1) The plaintiff had an adequate remedy at law. 

(2) That the court had no power to enjoin a criminal proceeding. 
In that case it was contended, that the rule of. law that a court of 

equity could not injoin criminal proceedings had been repealed by sec- 
tion 1979 of the Revised Statutes, commonly called "the Civil Rights 
Bill," which reads: "Every person who, under color of any statute, 
etc." 

But the court held, that this statute did not repeal or alter the old 
law, and the demurrer to the bill was sustained. See page 290 of 45 
Fed. Rep. 

In the case of Davis v. The American Society, 75 N. Y. 362, it was 
held, that: "The guilt of a person accused of a crime is to be deter- 
mined in a common law court by the jury; and the people, as well as 
the accused, have the right to have it so determined. ' ' 

Judge Goff, however, in his opinion, relies upon a statement in para- 
graph 893 of Story's Equity Jurisprudence, and the authorities there 
cited. 

The author, after giving the general rule that equity will not stay 
criminal proceedings, or in any cases not of a civil nature, uses this 
language: "But this restriction applies only to cases where the parties 
seeking redress by such proceedings are not the plaintiffs in equity; for 
if they are, the court possesses power to restrain them personally from 
proceeding, at the same time, upon the same matter of right, for re- 
dress in the form of a civil suit and a criminal prosecution. In such 
cases the injunction is merely incidental to the ordinary power of the 
court to impose terms upon parties who seek its aid in furtherance of 
their rights. ' ' 

In support of this, Judge Story cites the following decisions only: 
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Mayor of York v. Pilkington, 2 Atkins 302 ; Lord Montague v. Dud- 
man, 2 Vesey 396; Attorney- General v. Cleaver, 18 Vesey 220. 

These cases are as follows: The case from 2 Atkins involved a dis- 
pute over the right to fish in the river Ouse. Plaintiff and defendant 
both claimed the right, and bill and cross bill were brought to estab- 
lish their several rights. Whilst these bills were pending, the plaintiffs 
indicted the defendant for a breach of the peace. 

The question involved in the indictment was whether the party in- 
dicted was guilty of a breach of the peace, and that question turned 
on the identical question being litigated in the chancery suits, viz. : the 
right to fish in the river. 

The plaintiff then asked Lord Hardwicke to injoin the defendant 
from further prosecuting the indictment, and the restraining order was 
granted. The learned Chancellor used this language: 

"This court has not strictly and originally any restraining power 
over criminal proceedings. This is a complaint merely for fishing in 
the river, without any actual breach of the peace, which the Mayor and 
the corporation say is a trespass on them. If actions of trespass had 
been brought, the court would have stopped them, but, though I can- 
not grant an injunction, yet I certainly may make an order on the 
prosecutors to prevent the proceeding on the indictment. Supposing it 
was a suit for a right of land, where entries had been made, and the 
bill was brought to quiet the possession, and after that they prefer an 
indictment for a forcible entry which is of a double nature, as it par- 
takes of the breach of the peace, and is also a civil right, this court 
would certainly stop the proceedings upon such indictment." 

The restraining order was granted. 

An analysis of the case will show the grounds upon which the doc- 
trine rests. 

The indictment was for the violation of private rights; for the mere 
trespass upon a private right of fishing, and the same question was 
pending in the court of chancery. The same private right was being 
litigated in both the suit in equity and in the indictment. 

The same party who in his bill was seeking to have his right set up 
in equity was seeking to have the same right decided in a court of law 
on an indictment. There was no violation of the rights of the " King's 
Peace." 

The Chancellor calls attention to the fact that there has been ' ' no 
actual breach of the peace." The inference from this is, that if the 
"King's Peace" had been broken; if a public crime or wrong had 
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been committed, there would have been no restraining order. Then, 
the illustration given by the learned Chancellor shows that he limited 
the right to grant restraining orders in criminal or quasi criminal 
cases, to such cases as concerned private rights and private wrongs 
only. 

He supposes a case of a suit in chancery instituted to quiet the title 
of the party in possession of land, and that afterwards the plaintiff in 
the chancery suit indicted the defendant for a forcible entry. 

In this case the indictment was for the violation of a mere private 
right, and the same right in controversy in the chancery suit. As the 
learned Chancellor expresses it, the indictment is of a " double nature, 
as it partakes of the breach of the peace, and is also a civil right. ' ' 

The case of Montague v. Dudman, 2 Vesey's cases 398, was this: 
The plaintiffs sued out a mandamus to compel Lord Montague to hold 
a court and to admit them as tenants. Montague asked for an injunc- 
tion to stay proceedings on the mandamus. 

Lord Hardwicke asked: "How can I grant an injunction to a writ 
of mandamus at common law ? ' ' Counsel for plaintiff cited Mayor of 
York v. Pilkington, supra, which had been previously decided by the 
Chancellor. 

The Chancellor held:. "This court has no jurisdiction to grant an 
injunction to stay proceedings on a mandamus; nor to an indictment, 
nor to an information. As to the Mayor of York v. Pilkington, the 
court granted an order to stay proceedings because the question of rig Jit 
was depending in the court, in order to determine the right, and there- 
fore it was reasonable they should not proceed by action or indictment 
until it was determined. Here, as there, it came in incidentally. ' ' 

The case of Attorney- General v. Cleaver, 18 Vesey 211, was an in- 
formation filed at the relation of the citizens of the town to restrain the 
defendants from operating a soap factory. An indictment was also 
found against the defendant. The prayer for an injunction was refused. 

It is most respectfully and confidently submitted, that no case can 
be found worthy of consideration which holds that a court of equity 
can injoin a State from prosecuting one of its owii citizens for embezzle- 
ment, in violation of its own laws. 

The order restraining I. C. Fowler, clerk of this court and the 
receiver in the said chancery cause of Paul Hutchinson's Adm'r v. The 
Wytheville Insurance and Banking Company from producing before the 
said county court on the trial of said indictment the books, papers, 
receipts, checks and all other papers belonging to the Wytheville In- 
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surance and Banking Company, should also have been discharged, and 
they should be directed to obey the order heretofore entered by Judge 
Paul, requiring them to do so, and which is still in force. 

The papers are not papers produced by Wadley in obedience to any 
order or requirement of the Circuit Court. They are not his private 
papers, or papers over which he has control, or which are in his charge. 

They are. the books and papers of a corporation, which belong to the 
company, and which any director or stockholder has the right to ex- 
amine. These papers were all in existence before the corporation went 
into the hands of a receiver, and before the court had taken possession 
of them through its receiver. 

They are not now under his control, or in his care or custody, and 
the Circuit Court and its officers have sole charge, control and custody 
of them. 

The papers are material evidence in the State court, and the Com- 
monwealth cannot prosecute the indictment found by her grand jury 
without them. 

But the private books and papers of a party which are not in his 
possession, even though they may have been taken from him, are com- 
petent evidence against him. United States v. Myers, 1 Hughes 533; 
United States v. Hughes, 12 Blatchford 553. 

There has been no attempt to interfere with the private papers or 
correspondence of H. G. Wadley. No paper, book, letter, or writing 
of any kind, which now belongs or ever belonged to him, has been seen, 
read, or inspected by any party to the criminal prosecution. It is a 
far-fetched idea, that, because some of the entries of the books of the 
corporation, kept by him as acting book-keeper for the company in the 
usual discharge of business, are in his handwriting, these entries are 
private entries; or that the correspondence of the company, conducted 
by him in his official capacity, relating to the business of the company, 
is private correspondence. 

These papers are not a ' ' pleading of a fact, nor any discovery or 
evidence obtained from him as a witness, or by means of a judicial 
proceeding. ' ' 

In the case of Boyd v. United States, 116 U. S. 616, the Government 
seized smuggled goods and the District Attorney filed an information, 
and, in order to obtain evidence of the value of the goods, the court 
required the claimants to produce the invoice of the goods. 

The claimants produced the invoice under protest, and objected to its 
being used in evidence, on the ground that the statute to compel him 
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to produce his private papers was unconstitutional and in violation of 
the fourth and fifth amendments to the Constitution of the United States. 
The fourth amendment provides that citizens shall be " secure on their 
persons, houses, papers and effects against unreasonable searches and 
seizures. ' ' The fifth is that no person ' ' shall be compelled in any 
criminal case to be a witness against himself." The court held: — 

1. A compulsory production of a person's private books and papers 
to be used against himself or his property in a criminal or penal pro- 
ceeding, or for a forfeiture, is within the spirit and meaning of the 
fourth amendment. 

2. The seizure or compulsory production of a man's private papers, 
to be used in evidence against him, is equivalent to compelling him to 
be a witness against himself, and, in the prosecution for a crime, penalty, 
or forfeiture, is equally within the prohibition of the fifth amendment. 
See also Tucker v. United States, 151 U. S., pp. 168, 169. 

There being no legal or constitutional objection to the production of 
the papers in the hands of the receiver, and of I. C. Fowler, clerk of 
the court, their use should be allowed; and the order of Judge Paul 
requiring the officers to obey a subpoena duces tecum should be permitted 
to stand. 

The books and papers sought to be used are the books and papers of 
a domestic corporation, which are within the jurisdiction of the County 
Court of Wythe county, and only in the hands and under the control 
of the United States Court for a temporary and specific purpose, in a 
chancery suit, viz: for the purpose of winding up the business of an 
insolvent corporation; and that court has no business in, or concern 
with, the attempt of a man indicted for crime to suppress evidence, 
which the State of Virginia, through her attorney for the Common- 
wealth, alleges to be material in the conduct of the prosecution. 

In view of these plain provisions of the law, it would seem that the 
action of Judge Golf, restraining and injoining the attorney for the 
Commonwealth of Wythe county, and all other persons, from further 
prosecuting the indictment pending in the County Court of Wythe 
county against H. G. Wadley, in which the accused is charged with 
the embezzlement of the funds of the Wytheville Insurance and Bank- 
ing Company, ' ' until the final hearing shall have been had, and dis- 
position made of the cause of Paul Hutchinson's Adm'r v. the Wythe- 
ville Insurance and Banking Company, and until the further order of 
the court," is wholly unsustained by law or by precedent; and that it 
is a most dangerous power to be claimed and exercised by any court; 
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and I am not aware that it has ever before been claimed or exercised 
by any judge, English or American. 

It opens a wide door through which criminals may escape from the 
consequences of their crimes. 

H. G. Wadley has been held to answer an indictment for nearly a 
year, but the hands of the State of Virginia have been tied, and are 
still tied, by Federal interference; and the criminal goes at large un- 
shipped of justice, defiant and triumphant. 

How long will Judge Gofl" continue to shield him from answering 
before a jury of his country for the crimes he has committed ? How 
long will it be until H. G. Wadley and his counsel will permit a final 
hearing of the civil suit, and final disposition made of that cause? 
And even after that cause has been finally disposed of by the Federal 
court, and the civil proceedings are at an end, the hands of the State 
are still to be tied "until the further order of the court." 

In short, after the United States Court has disposed of all questions 
before it, the State must still be held in check until Judge Goff sees 
fit and proper to allow J. L. Gleaves, attorney for the Commonwealth, 
and the State of Virginia, to prosecute the criminal over whom he has 
extended his protecting shield. This may be for years, and it may be 
forever. Certainly, it will be until it may please His Honor to allow 
the State of Virginia to prosecute this criminal, who, afraid to meet 
and answer the charges against him before a jury, skulks behind an 
injunction, which restrains and prohibits the use of proper evidence 
necessary to establish judicially his guilt before a jury. 

James A. Walker. 
WytheviUe, Va. 



